—— 


oN THE 
JUDICIAL 0 us T Oo M s 
or THB . „ | 
SAXON AND NOR M AN AG 2 


JAMES. IBBETSON, Ba 
BARRISTER AT L A W. 


bexrxa MT pevs, BT TELUM « pop MISSILLE Þ LIBRO, FED 
2 * . 5 | VII. 


x 


* 


| 'S O ND 0 N "BM? 8 | 
son BY B. WHITE, FLEE T. STREET. „% x 
| |  WDpconLxxt | - : „ 1 


% bs | \, — . | 


= | 
A 


by N ol 
” 
1 *- le 
a. 
. 
/ 
- 0 - 
* £ 
* 
* 
4 * "4 - 
% 
— 
by 
2 . 
s . 
* , 
g : 
- 
— * | 
* * ” 1 
1 — — x . p 1 f 
o 
: : 1 . — 1 1 
- * * 
% 
. 
, P 
* 
* 5 
os 
L 
» . 
* 
- 
- . 
ow F 
— 
- 
* - z 4 * 0 
_- w © x * * 
% * \ - - V 
* * 
* 
by * 
- 
* 
* pI 4 
= - T 1 > 4 ; 4 
— — _ F 
* 9 * 
* * ” , - þ d IV x 
1 5 , 
= 10 — 
* 
— — 
* » 
* ” 
. Cc 
* 
” 
o » * 3 
” 
* - * 
7 
. 
& - 
— 
” * - 6 
«ww; = er 
— . 5 * . 7 
5 71 7 218 2 
- ” 
9 — * , % . - * 
* * 
1 o 
* 
8 + - 
— 
Y i 
= * 
. 
. * 
» 
1 2 . 
- 
” 
, — yu 1 4 * 
hs of * * g ®. 4 
” * JU \ + . 
- a a 
s * 
, . f . . 
* - = . of * . 
* +" * * 
4 
* * 
Jp 4 1 
9 af 4 * _ - 0 * 
. 
, 
P 
* þ 
* 
. * 
% - 
— * * 
* 
— 
, 
— 
* hn. * — 
* 
1 — 
- 
” 


. 
. 1 
5 
N . 
# 7 
o 


DISSERTATION, &. 
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SECT. L 


Charlemagne, the Roman of the Auguſtan age would have 
ſurveyed with aſtoniſhment the uncouth arms, the irregular 


I. the ninth century, and under the ſtupendous empire of 
militia, the deſolated cities, and the embattled caſtles of the petty 


: proprietor of a feudal principality ; he would have juſtly deri ided 


the abſurdities of the judicial combat ; and have haughtily con- 
temned the obſequious homage of the Ne to the diſdainful 


Lady of his affections. 


The Warrior deſpiſed elegance and was unacquainted with 
luxury, but he was the ſlave of pompous ceremony. The Lover 
evinced the ardour of his paſſion by a modeſt reſerve and timid 
aſſiduities. The deſtroyers of the repoſitories of learning were 
generous and humane. The defacers of the monuments of art 


were affable and courteous, | 
A O00 | This 
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This wonderful change 3 in the opinions and manners of man- 
kind was effected in ſome inftances by the natural prevalence 
of the Northern manners, and in others by their gradual though 


rapid goaleſcence-with thoſe of the Romans. When the ancient 
poſſeſſors of Gaul and Italy were re-ariimated with the military 
ſpirit, the code of Theodoſius was willingly exchanged for vauge 
capitularies (1), and the uniform decrees of Juſtice for the for- 
tuitous deciſion of the ſword. When the native ſeverity of the 
conquerors was relaxed by a voluptuous climate, the ſplendid or- 
naments of the amphitheatre were eaſily transferred to the deco- # 
ration of the liſts, (2) the love of war and of warlike magnifi- 


cence became the charnQerithicks of e one me nation. 


410 A1 


Reſearches into cuſtoms and 1 of o novel and pecu- 
Jar a nature are always inſtructive and often entertaining. But 
in au age of literary refinement we ſhrink with horror and 
diſguſt . from legendary eloquence and monkiſh compilations; 


accuſtomed to the purity of Cicero we ſtigmatize the language 
of our anceſtors as bald and diffonant; initiated in the Roman 


juriſprudence we involve their laws in a fingle term of indiſcri- 


TREO ———————— 


Wine reproach. 


The Gothic taſte of the author has nevertheleſs induced him 
to attempt an inveſtigation of a few of the leading cuſtoms of 
the feudal æra, as they ſubſiſted under the Saxon and Norman 
monarchies. It is with diffidence that he aſſumes ſo arduous a 
taſk; in the proſecution of it (as he poſſeſſes the requiſites of 


leiſure and opportunity) he intends to deduce the current from 
| the 
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the ſpring. without confiding in thi inaccurary of tranſlators, 
or the ill groſſer fallacies of ſecond-hand quotations. 


Though the general ſimilitude between the various German 
tribes that ſettled in the Roman provinces was great and ſtriking, 
yet they were poſſeſſed of particular uſages of a diſtin& and inde- 
pendent nature. Theſe uſages they eſtabliſhed in their reſpective 
diſtricts, and from them originated the Municipal Conſtitutions : 
of the kingdoms and provinces of Europe (3). Throughout the 
_ extenſive dominion of France the Salian and Ripuarian Frank, 
the Burgundian, the Viſ-goth and the Roman were judged. by 
their own peculiar ordinances (4). In England the law was not 
indeed of fo tranſitory a nature, it was confined to the country of 
its adherents; in the dominion of the Angles the Mercian cuſ- 
toms prevailed, in that of the Danes the Daniſh, and throughout 
the remainder of the kingdom the Woſt- ſaxon (5), 


To intimidate btheis from the commiſſion of crimes by. the 
inffiction of penalties upon thoſe who have offended is the juſt 
and philoſophical idea of puniſhment. But to argue from their 
paſſions has ever been the fate of barbarous and illiterate nations, 
The law of retaliation was eagerly adopted in the deſpotic regions 
of the Eaſt (6); its manifold abſurdities were veiled beneath the 
plauſible appearance of rigid and diſcriminative juſtice ; whilſt the 
ſpirit of revenge which it breathed was highly grateful to a ſuſ- 
ceptible and implacable people. 


Nor was the German notion of puniſhment much more cor- 


rect. Crimes of the blackeſt dye v were ranked with thoſe of a 
1 | leſs 
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leſs malignant nature, and conſidered in the light of civil inju- 


ries. When a man was murthered, the value of his life was ex- 


actly aſcertained, his father or his children received it, and the 
law was ſatisfied. If a virgin was deflowered, ſhe was recom- 
penſed, and the raviſher puniſhed by a pecuniary mulct. The rob- 


ber reſtored the value of the property in queſtion, Something 
may perhaps be ſaid in fayour of the latter regulation, but no- 


thing ſurely can be more ridiculous, than to appreciate the hu- 


man life and fix an equivalent for virgin chaſtity. 


— 


This cuſtom was of a very ancient date, it had been adopted 
by the Germans in a ſtate of paganiſm and barbarity (7); it was 
continued by them when they became the converts of Chriſti- 
anity, and of a ſocial life: by a perverſion of the divine attri- 
bute of mercy, they totally excluded juſtice; we are told by the 
law of the Boii,. That men arc prohibited by the fear of God 
from puniſhing offences with death“ (8). In this ſentiment 
the various tribes concurred ; their ancient conſtitutions vonſiſt of 
little more than a long enumeration of crimes, with their ſeveral 
compenſations preciſely defined, according to the rank of the 
perſon injured, and the comparative guilt of the offender (9). 


But before we take a nearer view of this ſpecies of puniſh- 


ment, it will be neceſſary to form ſome idea of the tribunal 


before which the criminal appeared, of the judges who preſided 


in it, and of the mode of proof that they admitted. 


No one by the Saxon law had any authority over a king's 
Thain (10) or Tenant in Capite-but the king himſelf; (11) the 
i Thaius 
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Thains had alſo an extenſive and peculiar juriſdiction over their 
rear vaſſals the inferior Thains (12). The Freemen (13) were 
judged in the ſeveral courts of the Capitalis Friborgus, the Cen- 
tenarius, the Gerefa of the Thrihing, and the Eorl or Ealdor- 
man (14). Theſe ſeveral officers were independent of the feudal 
conſtitution, thoſe whom they judged were equally free with 
themſelves; the cauſes of ſmall importance were heard by the 
Friborgus, and ſo on in a regular progreſſive courſe, but the firſt 
deciſion was final; there was no appeal in the laſt reſort from 
the inferior courts to that of th bone (15). By the ce- 
lebrated regulation attributed to the excellent Alfred (16), all 
the Freemen of the realm were aſſociated in ſmall bodies, each 
conſiſting of ten perſons; who were mutually bound by the tie 
of an oath to inſpect into the conduct, and to anſwer for the 
erimes of the reſpective members of their community; the poſ- 
ſeſſor of Allodial lands was produced or accounted for by the 

reſt of the Friborg in the hundred court (17); the inferior Thain 
appeared with his fellows in the hall of his Lord (18); whilſt 
the king's Thains were under a general obligation to ſupport 
the innocent of their body and to ſecure the guilty (19). 


Servants, who though not abſolutely bondmen, were yet 
deficient in the qualifications annexed to good and legal men, 
were conſidered as under the proper controul and guardianſhip 
of their maſters, whoſe duty it was to produce them, when re- 
quired, in the court of the Thain or the Centenarius (20). 


When the delinquent abſconded a ſtrict ſearch was made for 
the ſpace of thirty days, and if it proved ineffectual, the chief of 
| B the 


LE 


the Friborg and two other Freemen, accompanied by nine 
Compurgators, appeared in court, and purged himſelf and his 
Friborg from any participation in the crime on the flight of the 
offender: if there was a deficiency of Compurgators, the cuſto- 
mary mulct, which frequently amounted to the æſtimatio capitis, 
was levied upon the neighbourhood, with the greateſt ſtrictneſs, 
and in its fulleſt extent (21). The decifion by negative proofs 
was allowed: by the barbarian laws; it is ſaid to be derived from 
the Moſaical diſpenſation (22); be that as it may, it was un- 
_ doubtedly a moſt prepoſterous mode of aſcertaining- the right, or 
| rather a certain method of confounding it. By the law of the 
; | Saxons, if a king's Thain was accuſed of a crime, he. appeared 
L with twelve of his peers, and ſolemnly aſſerted his innocence,” 
[ whilſt his companions expreſſed a thorough- conviction of the 
truth of the declaration: the perſon accuſed- was abſolved by 
their friendly intervention, and the poſitive teſtimony of his- 
accuſers was diſregarded as frivolous, or N as calm - 


nious (2 3. 


The inferior Thain was intitled to the ſame privilege, except 
that a king's Thain was added to the uſual number of his peers 
to increaſe their weight, and to give a ſanction to their declara - 
tion (24). We do not find, that the ſtrict right of purgation 
was extended to the Allodiarii ; ; it ſeems to have been confined 
| to the Feudal Tenants, The Compurgators, it is evident, 
= | compoſed a kind of negative jury; they formed their judgment 
| | not from evidence adduced. in, ſupport of the proſecution, or 


from particular cireumſtances ariſing in favour of the accuſed, 
I but 
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but from the general tenour of his conduct; they concluded 
that a man who had never been convicted of committing an atro- 
cious crime was incapable of committing one, and of adding 
the aggravation of perjury ; a mode of reaſoning too fallacious to 
be ſeriouſly confuted ; but thus it was that they argued : when 
they acted with integrity, how often muſt they have been biaſſed 
by prejud.ce, and directed by a culpable partiality towards their 
diſtreſſed We guilty) brethren 


When the fact was notorious, if a murther (for example) had 
been perpetrated by a Thain in the midſt of his fellows, he was 
liable to the payment of the Weregild without farther proceſs, 
When the character of the accuſed was too infamous to procure 
Compurgators, he was obliged to ſubmit to the infallible deci- 
ſion of the Ordeal. As the right of purgation by oath extended 

not to the Allodiarii, it is probable that every accuſation was 
decided in their courts by the ſame cruel experiment: but this 
was a grievance of too intolerable a nature, and a remedy was 
provided by the lenient hand of the indulgent Alfred; in every 
hundred court a jury of twelve men was ſworn and inveſted 
with full authority to acquit and condemn (25): it was before 
this tribunal that common matters were determined and ordinary 
offences diſcuſſed ; whilſt thoſe of greater importance and of a 
deeper dye were piouſly referred to the TO interpoſition 


of Providence wn 


This appears to be the true diſtin&ion between the Compur- 
gators and the Jury, the fuſt were admitted as negative, but 
con- 
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concluſive evidence in the feudal courts, the laſt decided as judges 


in the allodial aſſemblies. They have frequently been confounded 
with each other and with the Pares of the French law; but the 
Pares were in fact the Jury of the court of the Antruſtio; 
whereas the Saxon Thain preſided by himſelf, and had no aſ- 
ſeſſors. An independent Jury of twelve Freemen, who determined 
definitively in the allodial diſtrict, was unheard of upon the con- 
tinent (27). The Jury in France was a creature of the Feudal 
conſtitution, and expired with its parent ; the Jury in England 


was totally unconnected with the fiefs, it was the offspring of 


juſtice and of mercy, and will continue to flouriſh, whilſt they 
continue to be venerated (28). 


The forms of purgation by lice and water have been amply 
illuſtrated, and are generally known : there are a few obſervations 


however which naturally ariſe from the ſubje&, and elucidate in 
ſome meaſure the miraculous manifeſtations of innocence atteſted 


by the Saxon hiſtorians ; whilſt they confine the Ordeal within 


the narrow limits which, it is probable, it never exceeded. 


The trial by Ordeal was variouſly conducted according to the 
rank and condition of the criminal: if he was a Thain or Free- 
man, he demonſtrated his innocence by handling red-hot iron 
with impunity ; by marking the intervals of the nine glowing 


' plow-ſhares hoodwinked and unſhod ; or finally upon extraor- 


dinary occaſions by fwallowing the conſecrated bread received 


from- the hands of the Prieſt with the bittereſt and the moſt 


ſolemn 1 — (29). If he was a villain he was directed to 
4 * mY : plunge 


1 
plunge his arm into a cauldron of boiling water, or was bound 


hand and foot and thrown into the neareſt pool; and if he floated 
on the ſurface or was ſcalded, he was condemned (30). 


The ceremony in every inſtance was rendered more intereſting 
and ſolemn, by the celebration of Maſs, and the devout recital of 
the form of prayer compoſed for the occaſion (31). 


But when a Freeman was accuſed of a miſdemeanor, he ap- 
pealed, in many inſtances, to the voice of his peers (32). The 
Thain had the privilege of clearing himſelf by the oath of his 
Compurgators ; and, if his character was not totally corrupt, it 
was here that the accuſation ceaſed (33). Even after the de- 
nunciation of the Ordeal, it was ſtill in his power to redeem 
himſelf from the ignominious torture, by the payment of the 
compoſition annexed to the offence; which we may reaſonably 
preſume was the mode that was generally adopted by the noble 
and the opulent, in preference to a ſhameful and hazardous con- 
tingency. | 


But ſhould we ſuppoſe that Queen Emma, however ſtrong the 
| ſuſpicion, was guiltleſs in reality of the ſcandalous imputation 
of incontinency ; was it impoſſible for this innocence to be ma- 
nifeſted by the favour of the executioner, or the colluſion of the 
| attendant Prieſts; by the tranſparency of the bandage with 
which her eyes appeared to be obſcured, or the coldneſs of the 
iron over which ſhe trod (34)? Should we ſuppoſe that Godwin 
was ſtained in effect with the blood of Alfred, might not the 
agitation of a guilty and ſuperſtitious mind have occaſioned a 

| C E bodily , 


8 1 
bodily obſtruction, might not the horrors of detection have pre- 


vented a renovation of the faculties, and might not death have 
been the inevitable and almoſt inſtantaneous conſequence (35) ? 


The Villein indeed was more obnoxious to the affaults of 
boiling water (36); but the hands of an hind inured to labour 
were able to endure a conſiderable degree of heat (37), the ſcald 
was generally ſuperficial ; whilſt the effect of chance was eaſily 
converted into the deciſion of Providence, by the ſlighteſt negli- 
gence in the proporation of the water. 


The teſt of immerſion was uſually confined to females of an 
inferior rank, nor was it impoſſible for the miracle which con- 
victed the patient to have been ſometimes produced by an emaci- 
ated body, or a peculiar res of garments, 


From what has been ſaid, we may fairly conclude that the Or- 
deal was by no means the general mode' of trial preſcribed by the 
Saxon conſtitution, that it was abſurd in its principle, fallacious 
in its effects, and cruel in its proceſs; for the experiment was 
repeated according to the magnitude of the offence, nor was it, 
in ſome inſtances, till after the third eſſay that the accuſed 
was convicted or exculpated (38). 


When the culprit was pronounced guilty, the judges proceeded 
to aſcertain the amount of the Weregild; this was determined 
by the rank of the perſon injured, and was paid by the priſoner 
or his friborg to the complainant or his kindred (39): a certain 
ſum was alſo claimed by the judge of the accuſer, if his allegation 

1 was 
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was refuted ;- of the accuſed, if he was convicted; this in the 

French law was called the Fredum, and by the Saxons Bota : it 

was conſidered by the Lord as a compenſation for the violated. 
peace, and in ſome inſtances for the loſs of his vaſſal (40). 


The Compoſitions and the Freda (41) upon the Continent: 
were limited with preciſion in ſeveral diſtin ordinances, which: 
however by the inveteracy of cuſtom were frequently in- 
fringed (42): in England the Weregild and the Manbote were 
as particularly determined, and more regularly exacted; the 
Weregild was increaſed: in proportion to the rank and wealth of 
the deceaſed (43), the Manbote according to the Ognity of the 
Lord (44). 


11 was of theſe judicial perquifites that the revenues of the king 
and of his great vaſſals were principally compoſed, and hence it 
followed that the right of criminal juriſdiction was eſteemed by 
the Lord to be a very valuable Franchiſe, and was generally 
granted as a reward, with other immunities of a more certain 


but leſs lucrative nature 99. 


The Weregild was geil conſidered as the 3 of 
the life of the criminal from the juſt indignation of the law; 
but from its being invariably paid it was ſoon reduced to a fim-. 
ple and regular amercement. In two inſtances alone do we meet 
with capital puniſhments unavoidable and incommutable; when 
the Vaſſal conſpired againſt his Lord (46); or when he deſerted. 
him in the day of battle (47); ſo ſtrong was the martial tie between 


the chief and his Comes, which had been knit by the Germans. 
in 


1 
in their foreſts, and was cloſely and artificially entwined by 
the experienced hands of their more enlightened poſterity (48). 


It was directed by an excellent Saxon law, that all ſales of 
living or dead commodities ſhould be concluded in the preſence 
of four witneſſes (49): the prevention of thefts and the appre- 
henſion of robbers, were the primary benefits that reſulted from 
this prudent regulation; but. theſe, were not the only good 
effects of which it was productive; by the neceſſary preſence of 
four reputable perſons at the making of every bargain, all diſ- 
putes upon the nature and effect of ſimple contracts were in a 
great meaſure obviated, if not entirely removed. | 


When the litigated queſtion was of an important and extenſive | 
nature, it was heard and determined in the Folcmote or County- 
court before the Eorl and the Biſhop, and the collective body of 
the Freemen. The latter, in the earlier period of the Saxon 
juriſprudence, / appear to have poſſeſſed and exerciſed an equal 
and undivided authority, ſomething ſimilar to that of the peers 
in the modern court of the Lord High Steward. They appear 
to have been in poſſeſſion of a judicial capacity, which was after- 
wards confined, or rather delegated to twelve of their number, 
by the conſtitution of Edward the Confeſſor, enacted with the 
advice of his Nobles, and framed after the Model of the-criminal 
tribunal'of Ethelred (500. : 


| 


auſes of ſmall importance were generally determined in the 
Courts of the Thain and the Centenarius ; in the former they 
1. ae ean | were 
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were aſcertained by the wager of law, in the latter by the deci- 
ſion of fire and water. But when the ſpirit of equity exerted its 
ſuperiority, when the cauſe or the parties were worthy of the 
interpoſition of a Jury, that ſele& and impartial body were di- 
reed in all their determinations by the laws and cuſtoms of the 


realm; nor were they permitted to depart from the expreſs rule 


table conſtruction (51). An idea which can never be ſufficiently 
reprobated, as ſubverſive of the government of law, the pride and 
the happineſs of a free and ſenſible nation. The baneful ingre- 
dients may be mingled in the honied cup by the hand of ſcience, 
and recommended by the perſuaſive ſoothing of eloquence ; but 
the effects of the venom will be equally certain and equally de- 
leterious. 


Such was the Saxon mode of diſtributing juſtice, and ſuch the 
puniſhments that were inflicted; but the firſt (at leaſt in many 
inſtances) was unhappily altered, whilſt the laſt were deſervedly 
ſubverted by the martial ſuperſtition of the- Norman conquerors. 


N . the r 8 the 100 by combat \ we are preſented 
with a train of heroes who were arrayed in arms of a new 
conſtruction, who fought in a new manner, and afted upon new 
principles. A ſlight review of the origin of theſe variations may 
perhaps: be admitted by way of illuſtration, though not abſo- 
lutely required by the nature of ths get | 


A Roman army was Rt Ir of mercenaries of every nation 
without diſtintion—The path of honour was open to all alike.— 
The hardy veteran relied with a juſt confidence upon the cele- 
brity of his own atchievements.—From the period that the taſk 
of collecting the revenues of the ſtate was conſigned: to the 
Equeſtrian Order, the Roman Cavalry ceaſed to be regarded, it 
was in the'ranks of the legions that the young and the ambitious 
were inured to the perils and initiated in the ſcience of war. 


The defenſive arms of the Roman legionaries were an helmet, 
a breaſt-plate, and a ſhield of large circumference; their weapons 
were the ſword and the pilum ; their evolutions were various, 
and their order, though freeer and more flexible than the denſe _ 
array of the Phalanx, was regular and well contrived. | 


The infantry of the Germans conſiſted principally of a naked 
and undiſciplined rabble, who affailed the enemy with darts (52). 
The Nobility fought on horſeback—when his ſtrength was con- 


l | | firmed, 


. 


firmed, the noble youth was introduced into the aſſembly, and 
inveſted with the ſhield and the lance; theſe he received from 
the hands of one of the chiefs, or of his father; and the cere- 
mony was conſidered as the conſecration of the warrior to the 
profeſſion of arms and to the ſervice of his country (53). 


The lance was a very different weapon from the Roman Pi- 
lum; the Pilum was ſhort, with a long and maſſy head; the 
lance exceeded it in length, but was lighter, and conſtructed with | 
a thin and narrow but extremely ſharp point (54). The Pilum 
was always emitted from the hand ; the lance was generally re- 
tained and uſed in thruſting ; as the knight was ſeldom provided 
with any other weapon, it would have been the extremity of 
raſhneſs to have parted from it; it would have expoſed him a 
certain victim to the ſword of his antagoniſt.. Helmets and coats 
of mail were rarely worn, the German truſted to his ſhield for 
his defence (55); it was diverſified with gawdy colours and was 
his only ornament; to ſhake it in the face of the enemy was 
his pride, to loſe it and ſurvive the moſt indelible diſgrace (56): 
coolneſs and circumſpective valour were inculcated by the Ger- 
man cuſtom, and it is worthy of obſervation, that an inſtitution 
exactly ſimilar in ſpirit and effect was eſtabliſhed by the Spartan 
Legiſlator (57). Amongſt a people who are enthuſiaſts in war, 
the effects of fear are leſs to be dreaded than the impetuous exer- 
tions of temerity (58). They found however by experience that 
their defenſive armour was extremely defective; they ſupplied 
themſelves with caſques and breaſt- plates from the ſpoils of the 


Se but the caſques were open, as his ſhield was a ſufs, 
ficient 


„ 
ficient defence for the face of the legionary; the ſhiekds'of the 
Germans on the contrary, who fought on horſeback, were ne- 
ceflarily ſmall, and of conſequence a great part of the body was 
expoſed—they | had rn to compleat, ſuits of ſteel, and ta cloſe 
helmets. 


Here they were involved in another difficulty, when the Vizor 
of the Helmet was down, all perſonal diſtinction was at an end; 
but this confuſion was prevented by a very obvious method; 
Inſtead of the dawbings with which they had been before em- 
belliſhed without a meaning and without a form, the ſhields of 
the nobility were ſtained with diſcriminative ſymbols, which were 
aſſumed and appropriated by the reſpective bearers. 


In a, barbarous age, when the imitative arts were almoſt with- 
aut, a votary, theſe inſignia were rude aud plain; hence it comes 
to paſs that a coat of arms is eſteemed by the heralds to approach 
the neareſt to perfection when it is ſimple, and to recede the 
fartheſt from it when, it; is, complicated and elaborate, A croſs, 
a feſs, and a bend are the moſt honourable, becauſe they are the 
moſt ancient. 


When the German Knight advanced to the combat he was 
followed by a. valiant and active youth, who traced his ſteps and 
aſſiſted him upon an emergency (59). When a taſte for pomp 
was introduced with the obſervance of warlike punctilio, it be- 
came the duty of the faithful attendant to give and to receive 


deſiances in the name of his lord, and to bear his eſcutcheon in 
the 


„ 
the field and the council till the trumpets ſounded, or the Ora- 
tors proceeded to the arbitration of the ſword. 


The German horſes were not ſufficiently managed to preſerve 
a regular order, much leſs were they practiſed in the complex 
evolutions of the Romans (60); theſe their impetuous riders diſ- 
dained ; couching their lances they ruſhed upon the foe in a vio- 
lent but diſorderly career; it was not the reciprocal charge of 
two contending armies, but the ſeparate conflict of the individuals 
that compoſed them; the mutual ſupport that conſtitutes the 
ſtrength of a firm and united battalion was incompatible with 
their deſultory . array—the warrior h upon his own 
valour. | | 


The Lance continued to be the favourite weapon of the Knight 
to the extinction of the ſpirit of chivalry; he continued to ſingle 
out his foe, and the conflict of the e was terrible. 


« But ſhe againſt him on the ſhield did ſits 

„With ſo fierce fury and great puiſſance, 
That thro' his three-ſquare ſcutcheon piercing quite, 
« And thro his mailed hanberk, by miſchance 
The wicked ſteel thro' his left ſide did glance, 

Him ſo transfixed ſhe before her bore | 
„Behind his croup, the length of all her lance, 

Till ſadly groaning on the ſandy ſnore 

„ He tumbled on an heap, and wallowed i in his gore,” (6 1) 


E Lucan : 
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Lucan forbore (however great the temptation) to imitate his 
predeceſſors in the ſingle combats which they ſo frequently and 
ſo emphatically deſcribe ; the Roman diſcipline did not admit 
of them; Cæſar and Pompey, Antony and Brutus contending 
in ſingle oppoſition would have excited the ridicule of the wits, 
and have ſharpened the fangs of the critics. Taſſo, on the other 
hand, has been as liberal of his duels as even Homer himſelf ; 
and it muſt be confeſſed that in the latter inſtance as well as in 


the former the co/ume has been minutely attended to, and accu- 


rately preſerved. 


Conſecrated to chivalry by the delivery of the lance and 
target, and afterwards by the inveſtiture of the ſword and ſpurs, 
attended by his ſquire, accoutred in the proper habiliments, and 
armed with the peculiar weapons of his order, the Knight (62) 
appeared with the ſame independent ſpirit, and acted with the 
ſame gallant reliance upon his own courage in a battle, a tour- 


nament, or a duel, 


To a duel he was frequently ſummoned by the voice of the 
judge as well as by the impulſe of his injured honour; let us 
ſee the origin of this extraordinary regulation. 


We have been long accuſtomed to conſider the deciſions of 
Juſtice as abſtra& poſitions derived from the reaſon of the caſe, 
the letter of the law, or the evidence of facts; but the notions 
of the Feudiſts were of a very different nature; they were ardent 
in the purſuit of military fame, and attached to the exerciſe of 


arms; - 


\ 


(19 /] 


arms; but they deſpiſed learning, and dreaded the event that 


called forth the exertion of their mental faculties. The Lord, 


when he retired to his caſtle from the fatigues or the amuſe- 


ments of war, was neither qualified nor inclined to enter into 
the diſcuſſion of intricate and contradictory cuſtoms (63); he 
threw away the balance but retained the ſword ; he decreed that 


the parties ſhould determine the diſpute in fingle combat; he 


concluded, and the concluſion was natural to the bigotted ſlave 
of ſuperſtition, that Heaven would benignly interpoſe, andi invi- 
gorate the arm of 1 innocent debility. 


By this ingenious contrivance the Chieftain was relieved from 
the pain of thinking, and gratified with the din of arms ; whilſt 
he preſerved his authority unſhaken, and received his compen-- 
ſations undiminiſhed. 


It has been faid that the trial by combat was the natural con- 
ſequence of the law that eſtabliſhed negative proofs (64); that 
in the reign of Otho the Second the Italian lords were ſhocked - 
at the perjuries occaſioned by the latter; that they reaſoned 
deeply upon the ſubject, and fixed upon the deciſion of the ſword 
as the beſt and moſt rational remedy (65). But might not the 
Lombards have imbibed the notion from the practice in France, 
where it was confeſſedly eſtabliſhed in the reign of Lewis the 
Pious (66)? We are told, that the Salic law did not admit the 
negative proof, and therefore did not allow the trial by combat, in 
conſequence of which it fell into diſuſe (67);” but the Salic law 


was the moſt regarded in France, and perhaps the moſt extended 
| in 


- 


1 1 
in its operation : how happened it then to be ſubverted by the 
cure of a defect in the Ripuarian and Burgundian codes? it was 


the warlike ſpirit that prevailed, nor was equity more able 
than injuſtice (68). 


The kingdom of the Franks was of a very different conſtruc- 
tion from that of the Saxons; the Franks preſerved to the Ro- 
mans a ſhare of their ancient property; the Saxons exterthinated 
the Britons, and drove them to their rocks and faſtneſſes; in 
France the Frank was the Soldier, and the Romari the Huſband- 
man; in England the Victors tilled the earth they had ſubdued : 
the martial fire was kept alive among the Franks; but it lan- 
guiſhed among the Saxons: the court of Charlemaghe was 
adorned with chivalry - the reſidence of Alfred was dignified by 
learning : what was the conſequence? Though the negative proof 
was eſtabliſhed in its fulleſt extent, the trial by battle was diſ- 
dained, nor was it known to the Saxons in Britain till the day 
of their ſubjection to Norman tyranny. 


So early as the 8 of the ſixth century the adjudication 
by battle was eſtabliſhed in Burgundy by Gundebald, the firſt 
of its dukes that bowed to the Francic yoke; and from thence 
it advanced into the various independent principalities of the 
Feudal world. It was in vain that the Eccleſiaſtics remonſtrated 
_ againſt. the continuance of this pernicious and iniquitous cuſtom; 
the pious emperor Lewis was deaf to the ſpirited repreſentations 


of the ſenſible prelate Agobard (69). 


It 


t 1 


It was in the reign of Charlemagne and of his immediate ſuc- 
ceſſors that the combat was firmly rooted-in France, in Italy and 
in Germany (70); it was applicable at firſt to criminal accuſa- 
tions, but it ſoon expanded, and comprized not only the more 
ſerious, but the leſs important objects of civil litigation (71); 
iflue was joined by the lance or the baton upon an imparlance, 
or upon the deciſion of an interlocutory queſtion (72); the judge 
deſcended from the bench, and vindicated his ſlighted authority 
upon the body of his contumacious vaſlal (73); jarring teſti- 
monies were reconciled in the ſame ſummary manner; nor was 
it till after theſe preliminary ſkirmiſhes that the principal cham- 
pions were brought into the liſts to proſecute 255 preſatnptuous 
appeal to the God of Battles. | 


When William the N orman had fixed himſelf upon the Eng- 
liſh throne, he introduced by degrees the military conſtitutions 
of his native country; he confirmed and extended the feudal 
eſtabliſhment (74) ; he inſtituted the trial by combat (75). -But 
it was with a ſlow and undermining hand that he ſubverted 
the bulwarks of Saxon liberty; he cajol'd his ſubjets at the 
moment that he oppreſſed them (76). When a man was accuſed 
of a crime he was indulged with the indiſcriminate election of 
the Purgatory Oath, the -Ordeal, and the Duel. If he fixed 
upon the latter he waged it in perſon or by his champion, as he 
was inſtigated by the ebullitions of valour, or reſtrained by this 


caution of puſillanimity (77). 


Compoſitions were diſcountenanced in the reign of the Con- 
queror, though they were not expreſsly prohibited, Wanton 
5 . F and 
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and unprovoked aſſaults were puniſhed with the utmoſt ſeverity, 
whilſt death was the retribution of the murtherer (78). The 
earls Waltheof and Radulph who had conſpired againſt the king 
were the primary examples of that unrelenting ſeverity which 
has ever been aſſumed by our monarchs in caſes of inert and un- 
ſucceſsful rebellion; they ſuffered decollation to the aſtoniſhment 
and intimidation of their humbled brethren (79). 


The trial by Ordeal was alſo in a very languiſhing ſtate, 
though it ſeems to have been practiſed at the expreſs command 
of William Rufus for the purpoſes of the baſeſt extortion. Fifty 
of the moſt opulent of his Engliſh ſubjects who had been accuſed 
by the king of deſtroying his game (a grievous and almoſt inex- 
piable offence in the eyes of a tyrant and a ſportſman) were con- 
demned to the Purgation of fire; and, if we may believe the 
legend, they were rendered to their exulting friends uninjured 
and immaculate. But notwithſtanding this miraculous event, the 
mode of adjudication continued to decline; and dwindled in the 
ſpace of a century into utter and merited oblivion (80). | 


Compenſations and the trial by jury were revived by Henry the 

Firſt in his confirmation of the laws of Edward the Confeſſor (81); 
but the prevailing notions of the country were in direct oppoſi- 
tion to theſe (as they were once eſteemed) invaluable privileges; 
nor was the king's popularity abridged when he explicitly or- 
dained that the traitor (82), the murtherer (83), and the rob- 
ber (84), ſhould be hanged ; or when he impliedly encouraged 
the military deciſion of civil and criminal diſputes (85). 


The 


129 1 


The eleventh and the twelfth centuries may be juſtly eſteemed 
the æra of intellectual darkneſs, and of its concomitants ferocity 
and ſuperſtition. The Roman learning had been long extin- 
guiſhed, the Grecian was confined within the walls of Conſtan- 
tinople, or the limits of its petty domain. Charles and Alfred 
were no more. A race of tyrants aroſe ; the chace was their 
only amuſement, and war their ſupreme felicity ; they enacted 
the moſt rigorous laws for the preſervation of the beaſts of the 
foreſt, and laviſhed the lives of their ſubjects in the vaineſt and 
moſt chimerical purſuits How horrible are the diſtrefles of 
that country (exclauns a cotemporary hiſtorian) whoſe ſovereign 
is the tender preſerver of noxious animals, and the ſanguinary 
en of his people (86)! | 


As Gontran, king of France, was hunting on the banks of 
the Wolga, he perceived that a buffalo had been unlawfully de- 
ſtroyed ; he was irritated at the prophanation of the royal and 
favourite game, and commanded the principal keeper of the foreſt 
to produce the offender or to anſwer for his crime. Reduced to 
this alarming dilemma, the keeper accuſed the chamberlain, and 
iſſue of battle was awarded. The champion of the chamberlain 
and the keeper were equally matched, they contended for the 
victory till they both expired—Mercy in this emergence would 
have inclined the ſcale of juſtice in favour of the criminal ; but 
this was not the genius of the foreſt laws, or of the princes that 
enforced them : the chamberlain was Roned to death, and three 
human beings were ſacrificed to the manes of a buffalo (87). 


The 
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The inſtances of injuſtice and abſurdity in conſequence of the 
judicial combat are not ſo frequent or ſo ſtriking in the annals of 
England, as in thoſe of France. Though the combat was ex- 
tended in the former country to accuſations of treaſon and appeals 
of felony, it was ſoftened by the concurrent efficacy of the trial 
by Jury, which began to. revive in the reigns of the firſt Ed- 
wards, and to flouriſh with more than POE vigour (88). 


By the common law, if treaſon had been committed beyond 
the ſeas, the charge was proſecuted -in the court of the lord 
high conſtable; if within the realm, in parliament, or in the 
courts of criminal juriſdiQtion : the latter had alſo cognizance of 
appeals of felony, at the inſtigation of the injured party, and of 
his wife or heir—the trial in all theſe * was either by battle 

or hes verdict (89). 


In civil litigations the cuſtom was originally confined to the 
determination of the abſolute property of a freehold in a vrit 
of right; it was afterwards rendered ſtill leſs extenſive by the 
invention of the Grand Aſſize; a tribunal compoſed of four 
knights, and twelve eſquires; adviſed and projected by Glan- 
ville, as a ſalutary alternative to the prevailing mode of trial; a 
partial though not an effectual remedy for a grievous, but, at 
that period, an incurable evil (9o). 


Upon an accuſation of treaſon the lord high conſtable (91), 
after hearing the complaint of the appellant and the plea of the 
defendant, appointed the day of battle, aſſigned their weapons 
| 2 | | to 
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to-the combatants, and received pledges for their appearance at 
the appointed time in the proper array, and with the gallant 
demeanor of noble and honourable knights, or with the ruder 
weapons and the humbler deportment of good and legal men (92). 

They were alſo ſtrictly enjoined to refrain from reciprocal re- 
proaches, or aſſaults, and to prohibit their friends and adherents 
from the like tranſgreſſions during the awful interval between 
the judicial award and the actual commencement of the combat. 


The liſts were prepared of a proper height and dimenſions 
with convenient apertures; the ground of the field was levelled; 
and the Conſtable, attended by his proper officers, compelled order 
and preſeryed regularity. Upon the day of battle, when the King 
had aſcended his chair of, ſtate, and the Conſtable and Mareſball 
had taken their places at his feet, the pledges of the combatants 
were produced and detained as priſoners till they were emanci- 
pated by the appearance of their. principals. At the arrival of 
the appellant at the eaſtern poſtern of the liſts, he was interro- 
gated by the Conſtable with reſpect to his appellation, the cauſe - 
of his approach, and the propriety of his arms; and afterwards 
conducted with great ſolemnity and decorum to the tent that 
was prepared for his reception. The defendant was received in 
a ſimilar manner at the weſtern poſtern, he was queſtioned with 
the ſame preciſion, and accommodated wo the ſame eonve · 


niencies, 


The Conſtable and the Mareſhall proceeded in the next place 
to examine into the quality, the form, and the number-of their 
weapons, to prevent undue advantages and the infringement of 

„ the 


„ 
the law of arms. The contending parties (after the celebration 
of maſs) atteſted upon oath the truth of their reſpective aſſer- 
tions; they alſo declared that they were unprovided with ſpells 
or charms of any deſcription or compoſition, and that they con- 
fided in the juſtice of their cauſe, and not in the affiſtance of 
infernal agents; and laſtly, they ſeverally ſwore to exert their 


utmoſt abilities in ſupport of their ſolemn and contradiQtory aſ- 
ſeverations. 


Silence was then proclaimed, and the ſpectators were prohibited 
from approaching within four feet of the liſts; which were 


cleared of all perſons except the Conſtable and Mareſhall, their 


deputies, and two knights clad in compleat armour, but without 
any offenſive weapons, who appeared as the friends of the reſpec- 
tive champions (93). The heralds and the purſuivants attended 
at a convenient diſtance; the combatants were then conducted 
into the liſts, and expected the commands of the Conſtable, who 


three times reiterated with a diſtinct and ſonorous voice Let 


* them? Join. the battle in the name of God” G40. AN 


During the combat they were > not nk to 20 or to * | 
any refreſhment, but by the expreſs direction of the King; and 


upon his interference the Conſtable was extremely accurate in his 


ſurvey of their ſituation at the time of their deſiſting, that they 
might be placed in the ſame poſition at the rene wal of the 
combat. 


1 
" 4.7 


It che conteſt was concluded without a mortal blow. by the 


recreancy o& either of the parties, the arms of the culprit wero 
3 inſtantly 


n 

. 1 

inſtantly ſtripped from his body and broken before his eyes; ; he 

was then drawn to the place of execution at his horſe's heels, 

and hanged and quartered with every circumſtance of obloquy 

and diſgrace. It was lawful however in every inſtance for the 

King to ſtay the fight, and to aſſume the. determination of the 
cauſe (95) by a civil adjudication (96). 


Ina FRI awarded upon a civil action, the champions of 
the parties, whether knights or yeomen, were armed with the 
target and baton (97); whereas in France the latter were inva- 
riahly the weapons of the villein, whilſt the lance and the ſword 
were as conſtantly wielded by the knight (98). It was in the 


. year 1260, and in the reign of St. Lewis, that the trial by battle 


was aboliſhed in the royal demeſne of France, though it ſurvived 
in the Baronial territories, till they were conſolidated with that 
body of which they had formerly been the members (99). In 
England the right of real property may be decided! in the field at 
this very day; but for the Honour of our country we muſt ob⸗ 
ſerve, that though the legiſhture has denied its Interference, re- 
flexion and humanity have ineerpofed 5 and if the lapſe of two 
centuries without ap example may be. faid to operate as an abro- 
gation, the Judicial combat nay de accounted a non-exiltent 1 in 
form as well as in reality (169). / Aan Terr! 


As the Knight was liable to be called into the field in rhe 
midft of a profound peace, ib behaved: him to vetain the habits 
of war, and te preſerve that bardinefs- and agility which were 
ſo l required by his nianner of fighting, and by the!“ 


nature 


— 


| introduced, and the eonteſt of cho ee was reſtr 


| bravado for eifeCtual enterprize (i 0 
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nature of his amg: it is 1 this neceſſity that we muſt. 
derive the origin of tournaments | (101), a ſpecies of the 
Lufus Trojz, but of a more robuſt and violent niture valour 
as well as ſkill was requiſite, wounds and fractures were the or- 
dinary conſequences, and death itſelf, the not unfrequent lot of 
therath, the Wenk; Ahd the unfkftfuf (4). Bur it Was by theſe * 
adventurous preludes, that tho kivight as prepated for the/exer- 
tions of valour and of | proweſs which hiſtory has confirmed, 


romance exapgerited;” and poetry dot ed. The exploits of 


| Gbafte) of Bullvign are" equally ſupprii ns, nth the grave recital 
0 


of Matthew Paris, ahd in the animated flow. of the Jeruſalem : 3 
we mult reflect howevet that Taſſo was a poet, and Paris a monk, 


and that Godfrey was the hero of a poem Ind we . of 4 
10 [tn 


cpuflde Fi0z, IG 5 ae 
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When the manners. of maykind were comparatively e 
the fury of the tournament abated, inſtead of a warlike exerciſe 


it became an elegant amuſement, the running at the ring was 


When we 3 the conftitutions of our 
the judicial combat, we are ꝓreſented with an heterogeneous 
mixture of prudent regulation and ridieulous precaution. In an 


__ to heaven, when virtue 0 che ſteadineſs of valour, 
and 
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and innocence. the efficacy of ſtrength, they dreaded the wachj- 
onetions of the infernal ſpirit, and the arts of his itinerant imps; 
they ſought by the alliance of human foreſight to invigorate the 
arm of omnipotence, to eſtabliſh its particular decrees, and to 
render its juſtice effectual. he” 


It is with mingled wonder and contempt that we refle& upon 
the various modes of ſuperſtition. that have ſprung from the 
womb of ignorance, and have been foſtered by the policy of 
Rome. The Saxon confided in the infallible declaration of the 
holy water or the conſecrated bread ; the Norman was equally 
attached to the more manly criterion of the ſword ; they dwelt 
with enthuſiaſtic pleaſure on the legendary deſcriptions of ini- 
quity detected and innocence triumphant ; and if the Saxon pro- 
duced his Emma, he was anſwered by the Norman with Gun- 


hilda (107). 
TP 


The impreſſions of prejudice are deeply engraven in the minds 
of men; though the finer ſtrokes are effaced by the hand of time, 
the leading traits will ſtill be predominant : a ſpecies of the Or- 
deal has been tranſmitted through many generations of the rude 
and the illiterate, and has exacted a ready obedience from the 
tumultuous diſpoſition of the vulgar ; it is to the barbarous teſt 
of witchcraft that I allude, in which the ignorant in general 
confide, which the brutal have frequently practiſed, which the 
judicial authority has not always condemned (108). 


The laws of modern honour have been ingeniouſly and accu- 


rately deduced from the forms of the judicial combat (109): 
H the 
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che modern duel is the con ſequence of thoſe Re which have 
been ſo long and fo firmly eſtabliſhed by the conſent of the 
European world; that we can never expect their abrogation but 
by the gentle interference of apoſtolic ſunplicity of 1 ad 
primitive rectitude of manners. N | 
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(r) H E laws that were made i in France under ay firſt and bend 
trace, in the aſſemblies of the lords and biſhops, were called 
Capitularigs. L Eſpr. des L. 28. 9. | 
(2) The characters of the Viſigoths, Lombards, and Burgundians altered 
conſiderably after their eſtabliſhment in the Roman province. Id. 28. 1. 
(3). The Scandinavian Goths had different laws in different diſtricts, 
In the North they had the Froſtatinge-lag,. in the. South the Gulatinge-lag. 
Ragenſonis Lex: Froſtonienſis ap. Runolph.. Jon. The province of Dale- 
. had alſo its peculiar cuſtoms, Hickeſ. Theſ. 
( L'Efpr; des L. 28. 2. Marculf. Form. 1. 8. LL. Rip. tit. 31. 
GW) LL. Cnut. 14. LL. Edw; Conf. 12. Myrcen-laga, Dan-laga, Weſt- 
. Teaxna-laga :. there is a ridiculous derivation of Myrcen-laga from Marcia. 
a2 Britiſh queen; which is properly rejected by Spelman. . Gloff, tit. Myr- 
cen-laga. The law of. the Jutes in Thanet was. ſwallowed up by that 
of the Weſt. ſaxons. | 0 f | | 
(6) Alcoran, —_ 
(5) Tac, de Mor. Germ. 
(8) LL. Boior. 1. 7. | 
(9) LL. Rip. 89. LL. Longobard. 2. 52. 9 Id. 1. 7. 15. 
N ' LL. Sal. 1. 2. 3. 4. 5. 6. 7. LL. Bavar. 2. 20. LL. Zhelb. "5 54 
Loth, et Edr. LL. With. LL, Ine. 21.ct-infra. EL, Elf. 40 et infra, 
LL. Ethelſt. 1, &c. LL. Edm. 1. &c. II. Cnut. 1. gi Aa Edu. 


Conf. 15. 8 11 ; 
9880 | | 3; | | | (10) The. 


1 
(10) The appellations of the tenants in capite, however diſtinct, are 
all derived from fome term expreſſive of the cloſeneſs of the connexion 


betwen them and th king, and of Fhe fidelity wich they owed bin as 


their liege lord. 


Cyninges Thegen, Regis Thainus o us originally ſignified the king's ſoldier 
in an emphatical ſenſe, as the warrior in whom he more particularly 
confided. 

Baro was derived from Vair. Goth. Wer Skx. and Bar and Baro Franc. 
Theotiſc. Homo. The promiſe to be the man of the ſuperior lord was 
e moſt ef pureof the oarti df: fealty; and! was! uhder ft ag! i 


sd lararlem of obedicnce: an del y. Baron im its originab ſenſe was alſo 


a forenſic term in Normandy and OY and n. an huſband. 
Hickeſ: Th: r. 2. 92. x 
Drudo was: derived! from-Fruat Frans, Theoriſe, and : Trevwad Sa 
Fidelis. Id. 94. | 
Antruftio had the ſame crighne | 
Vaſſallus from the Franc. Theot. Fads-ſcalc. F idells mitiiſter, 1d; F. 2. roo. | 
(11) Thegen, Thegn, Thainus, Tainus, Thane, Thain, was the uſual 


title of honour in England till the Norman conqueſt, and in Svodand) till 


a later period. LL. Athelr. Ed. Wilk. f. 118. 

(12) LL. Edw. Conf. 2 T. 22. 23: 24. 25. 26. 28. The rear vaſſals were 
the knights who held of the tenant in capite or meſne lord; they were 
called in France Vavaſſores, Valvaſſores, Vavaſſours, a corruption or rather 
a dimunitive of Vaſſi, Fiduciarüi. Du Cange Gloſſ. tit. Vavaſſ. The 


Saxon terms for a rear vaſſal were Medemra Thegna & Les Thegna, an 
inferior Thain. He was alſo ſtiled Theoden or Lord, in the ſame manner 


as the Vavaſſour or Knight of the Normans. received the appellation of 
Dominus. LL. Cnut. 69. Gloff. ad. Spelm. Cod. tit. Thainus. Ind. Civ, 

Lon, Edit. in Æthelſt. | 
And here perhaps it may not be amiſs to obſerve, that the word 7 beoden, 
by the unaccountable miſrepreſentation of a learned and indefatigable 
writer, has been rendered Servus, Ruſticus. Theow it is true may be fo 
tranſ- 


A 
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tranſlated, but the proper ſignification of Fbeeden is Duminas. Sonn. 
Dict. Chron. Sax. 74 Cliron. ng Poet. * Wanl. Dial Theſ. 
vol. 3. 9 G7 

Wilkins is guilty of the miſtake i in his edition of the Saxon lives. J ud. 
Civ. Lond. 

(13) The freemen wer? boſe; who were not attached th . 
Lords by the feudal ties; or ſubject on the other hand to baſt and vil- 
lein ſervices. They were known in France by the name of the I iberi, 
and their territory by that of Allodium ; from All Fr. Th. All; and Lod 
or Lood Cimbr. the produce of the land; ſo All- lood ſignified the abſo- 
lme produce of the land, without: any payment, render, or ackhowledg- 
ment; the dominium directum as well as the dominium utile. ieh 
Theſ. 1. 2. 90. I/Eſpt. des L. 30. 17 and 18  _ 

In England they received the appellation of Ceorls. © or Huſbandmen 
and Socmen or Freemen; and their land was called the Tele 

(14) LL. Edw. Conf. 32. 33. 34 35. cit. cite, | 

(15) Id. 32. 

(16) Spelni, Gloſſ. tit. Pribiens, e | 

(17) LL. Edw. Conf. 15. „ 5 e and. {4 

(18) LL. Zthelr. 1. 4 

(19) Fœd. Elfr. and Guth. 3. It is bels that the chſtom dfiginated 
from hence, which afterwards became general, of extending the jury 
upon the trial of a tenant in capite to the whole body of his peers, in- 
ſtead of confining it, as in common caſes, to twelve or any other arbitrary 
number. In his inſtance all the Thains in the kingdom were anſwerable 
for the crimes of one of their brethren; and not a particular aſſociation 
of ten alone, which was the caſe with 1 to the inferior Thains and 
Allodiarii. 

(20) LL. Ether. 1. 1: 

(21) LL. Edw. Conf. 20. 

(22) Blackſt, Comm. 3. 342. | 
1 (23) Fed, 


„ 1 


(23) Feed. ZXlfr. & Cum. 3: 
(24) Id. 1 N. 
(25) LL. Zthelr. 3. Ea. Lamb. Mirror, e 5. ſect. I. de Elfredo 
Rege. LL. Edw. Conf. 1. | 

(26) In the ordinances of the a of Wales in the time of Zthel- 
red, the Juries are directed to be compoſed of fix Engliſh and fix Welch; 
this was the origin of the modern yon de medietate _ Conſ. de 
mont. Wal. temp. Æthelr. | 

(27) The Rathimburgi and the jury of the count in een had n no 
definitive right of judgment; they acted merely as directors of the Ordeal 
and the Combat, and as aſſeſſors of the Freda and Compoſitions: this 85 
pears to be the extent of the authority of the Pare. | 

(28) The juries in the courts baron were introduced by the dame 

(29) See the n W of Godwin, M. Welt. Glanv. I. 14. 
c. 1. Lamb. de Ord... e lite, Dios”; 5 

(30) Gl. & Lamb. abi La | 

(31) Spelm. Gloſſ tit, Ordale. Lamb. de Ord. 

(32) LL. Ethelr. Ed. Lamb. Mirror. c. 5. lect. 1. LL, Edv. Conf. x. 

(33) Fœd. Elfr. & Guth. 3. 5 | Hee i th > 


(34) Brompt. 

(SSM. Wet. 5 

(36) The e had no 2 

(37) L'Eſpr. des L. 28. 17. | {1 

(38) LL. Ethelſt. 7. 19. 21. 23. Jud. Civ. Lon. LL. Edg. 62. 
ILL. Edw.. Conf. 9. Spelm. Glaſſ. tit. Ordale & Lada. Gloſſ. ad LL. 
Sax. Ed. Wilk. tit. Ordale. LL. Rip. 31. 5. LL. Hen. 1. 64. 12. The 
trial by the croſs ſeems not to have been eſtabliſhed by the Saxons. 

(39) LL. Inæ, &c. | 

- (40). LL. Edw. Conf. r2. LL. Zthelb. 5. 13. LL. Iii, MSS. ap. 
kn: 75. Capit. 1. 512. Weregild ſolutio or redemptio hominis, Man- 
bota compenſatio hominis; Wita ſeems to have been a mul& for flight 

5 | N ; offences, 


T 
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n; 
offences, in oppoſition to Bota, which was appropriated to more ſerious 
crimes; Fyte · wite, for example, was the fine for engaging in an idle brawl, 
and Man- bote the compenſation paid by a murtherer. | 

(41) Fredum was derived from Fride, Fr. Th. Frythe Sax. . 
peace; by the payment of the rden the [ary Nen was eee 

- (42) L'Eſpr. des L. 28.12. l *Y 

(43) LL. Inæ, 70, ce. 8 

(4) LL. Ethelb. 5. 13. Fad. Zlfr. & — 55 2. 1 Kaka. Sal. ory 66. 


.. LL Rine2'9. 4 


(45) LL. Edw. Dent de ta Soc. Thol. rden & Inf, 

(46) LL. Alfr. 144: eh Of $360/1 ABSH wit 2 | Fs 

(47) LL. Edw. Conf. 35. ei beg ren. ag 

(48) Tac. de Mor. Germ. | 

(49) LL. Cnut. 22. LL, Ethelr. AY ROY 7 

(50) This appears to be the true ſtate of the. conditacicn ofa a. Saxon j jury 
in the determination of civil diſputes. : Various and contradictory are the 
opinions of Spelman, (Gloſſ. tit. Juratores & Aſſiſa.) Hickes, (Theſ, Ep. 
Diſ. 1. 1. v. 2. f. 34.) Dufreſne, (Gloſſ. tom. 2. p. 167.) Glanville, (2. 10. 
16.) Polydore Virgil, and many others upon this abſtruſe ſubject. I have 
compared them as illuſtrating the Saxon laws, but have been directed in 
my determination entirely by the latter, which are expreſsly in favour of 
the actual eſtabliſhment of a jury of twelve men for the deciſion of civil 
cauſes in the reign of Edward the Confeſſor; though perhaps it differed 
from the modern tribunal in the mode of its election, and in the perma- 
nency of its juriſdiction. LL. Zthelr. 3. Conſ. de mont. Wallice. 
LL. Edw. Conf. 56. & 1. NS 

The jury was eſtabliſhed in very early times in the different kingdoms: 
of Scandinavia; it was called Nembda, Nominatio, becauſe fix of the. 
jury were named by the N and ſix by the defendant. Olai. Verelii 
in indice Goth, 
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im the laws of the Viff: goths we find ® that no fervant, or one under the 


contròul of another, could ſerve on a jury; that a juryman might be 
« fined for not attending; that the jury was liable to an amercement upon 


an attaint of falſe judgment; and that it was properly ſummoned from 
the diſtrict where the land lay: “ it is unneceſſary to point out the re- 


ſemblance between theſe regulations and thoſe that 1 in dur dwn law. 
LL. V. Goth. Edit. Ol. Rudbeckii, ch. 2. 3. 6. 1 

The origin of the Nembda is generally imputed by hs moſt jational of 
the northern antiquaries to Waldemar king of Denmark and Norway in 
the twelfth; or, with great appearance of probability, to Regner Lod- 
brog in the ninth century. Reſenii Notæ ad jus Aulicum Cunuti) Olaus 
Wormius, 85. Sax. Gram. Hiſt. Dan. c. 9. 1 0 

Some there are who have deduced this cuſtom Ram u. ancient conſt 
tution of Troy, from whence, according £0 a well-known hypotheſis, the 
great Woden i is ſuppoſed to have emigrated, and to have carried its inſti- 


N 


tutions into the” delightful regions of the north, the ſeat of rranquillicy and 


of the terreſtrial pat᷑adiſe Hut theſe art the dreams of prejuditet and ſcien- 
tiftc romance. Rudbeckius abi — Caroli Lundi e Edda 


land. Edit. Hafn. er 
„bi Odinus opieigies quemadmodum in T1 — duodecim 


prefectos ſtatuens in Sigtunenſi qui jus ne Raims. Ne c. 2. 
651) LL. Edo. * 1. & „ ; 


oe MY tin. 


SECT. 
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rr 
(32) Ac. de mor. 7 Fer 4 
(53). Id. 1 | 

(54) We can diſcover no traces of the word Framea, I is ; given us 
by Tacitus as the German term for a. lance, in any of the Teutonic 
dialects; it is poſſible that it was borrowed of their neighbours by the 
Germans who bordered upon Gaul, and was conſequently of Celtic original. | 
We are aſſured by Cxfar and Lucan that Bardus was the Gallic word for 
a Poet; and by Tacitus that it retained the ſame ſignification in Ger- 
many; and in honour to the accuracy of thoſe illuſtrious writers, we may 
obſerve with pleaſure, that at this day among the Britons, the undoubted 
progeny of the Celts, the appellation of .a poet is Bardd; and that the an- 
cient Goths had alſo their Barda, which i is at preſe nt retained with little or 
no variation in moſt of the languages that are e immediately derived from 
the Teutonic. 

(55) Tac. de mor. Ger. 

(36) 1d. 


(57) Pott, Ant. Gree. 
(58) If the cenſure had been intended to ſtigmatize the coward, the fword 


would certainly have been comprehended with the thield, | ; 

(59) Tac. de mor, Ger.. wr 

(60) Id. : 

(61) Fairy Queen, b. 3. © ** "The ſhield | in the above quoration is 
| tiled the © three-ſquare *ſcutcheon” ; this expreſſion illuſtrates what has 
been ſaid reſpecting the unfitneſs of the German ſhields to defend the face; 
they flanted gradually from the baſe at the top, and ended in a point at 
the graſp. Their form was extremely convenient for the horſeman, in the 
management of his reins; but very ill adapted to guard his face from the 


aſſaults of his antagoniſt; when he raiſed his arm for that purpoſe, he pre- 
t K ſented 
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ſented a narrow ſlip of ſteel, ſcarcely wider than his wriſt, as his ſecurity 
againſt the terrible impreſſion of che Reman. Filum. | 

(62) Knight, Cnyhte, Sax. | 

(63) Form. Marculf. Præfatio. LL. Lomb. 2. 59. 3. 41. 6. 
(64) L'Efpr. des L. 28. 14. Dalrymp. F. Prop. 308. 5 

(65) L'Eſpr. des L. 28. 18. LL. Lomb. * 2. tit. . 55. . 
(66) LEpr. c des E 28. 18. ; 

67) Id. 28. 19. 

0 6 70 Sal. Pactus legis 76. The Salie law determined IF hearing 
witneſſes on both fides. 

(69). Ep iſt. Ep. Agob. apud Spit Gloſſ. Tie law Gembers com- 
piled by Gundebeld was hind in uſe among the Düngen dhe, as the Salic 
law was in France. Mezeray Hiſt. de Fr. yy op 

Lo) LEfpr. des L. 28. 19. | 

(7m), Battle was ra Sr at Ofleans upon a Armand of ee, "Chart, 
Lewis the young, | 

(72) Beauminoir, c. 61. 312. 

(73) Chart. Lious le Groſſe. 

(74) LL. Gulielm, Conq. 58. | YI LSE] 

(75) 1d. 63. | £ 08,408) 

_ (76) Id. 63. F | | DEE IE 
; (77) Ia. 68. 6g. 70. | 
(78) Huntingdon, 371. 

(79) Mat, Paris, 9. 85 es 

80) Spelm. Cod. in Wilh. Ruf. . d Eadm. 49. Perry Hb 
605 9 — Hen. 1. 2. en 
a 
(83) Id. 48. Spelm. Cod. in Hen. 1. 

(84) LL. Hen. 1. 72. | 
185) Chart. Hen. 1. an. 1108, 

5 (86) Math, Paris, 12. 
(87) Mezeray Hiſt, de Fr. 40. 


11 1 


| (88) Brit. 


3 5 


1 98 1 


(88) Brit. 22. Mir. 2. 7. 3 Inſt. 132. 2 Inſt. 68. Id. 69. 

(89) Glanv. 14. 1. Bract. 3. 118. 119. ** 8. 29. Tn 1. 21, 
Mir. 2, 11. Litt. 500. 3 Inſt. 132. | 

+ . (90) Glany, 2. 11. 21. F. N. B. 4. 


(91) Spelm. Gloſſ. tit. Camp. 

(92) The ſame form was Ae in both inſtances. | 

(93) From hence originated the modern cuſtom. of bringing ſeconds 
into the field, who ſoon deviated from the ancient punctilio, and not only 
appeared with arms, but exerciſed them upon each other; this barbarous 
cuſtom ſeems at length to be happily aboliſhed. - 

(94) Laiſſez les aller en le nomme de Dieu. 

(95) Such was the interference of Richard II. in the fo combat 
between the dukes of Hereford and Norfolk. | | 

(96) Conſtitutio Thome de Woodſtoc Ducis Gloceſtriæ edita in tempore 
| Richardi ſecundi, apud Spelm. Gloſſ. tit. Campus. A ſpirit of equity 
and impartiality, and a nice obſervance of punctilio are prevalent through 


- the whole of this authentic and curious document, We cannot help being 


ſurprized that in an age when the general notions of juſtice were ſo clear, 
the mode of aſcertaining the right ſhould be ſo abſurdly precarious. ; | 
The Mareſhall, who is frequently mentioned in the above. ordinance, 
was an, officer of high diſtinction, as may be gathered from the import of 
his name, which ſignified the great or principal ſervant of the king, from 
mare, magnus, & ſcale, ſervus. Fr. Theot. He was ſent as ambaſſador in 
caſes of peculiar importance: king Richard I. deputed his Mareſhall to 
the governor of Meſſina to deſire proviſion for his army; in military affairs 
he was only inferior to the conſtable, and had his deputy or ſeneſchal (from 
ſinn, vicem, & ſcale, ſervus) and his inferior officers the heralds and pur- 
ſuivants. Matt. Paris 160. 

(97) Spelm. Gloſſ. tit. Campus. 

(98) L'Eſpr. des L. 28. 20. 


(99) Id. 28. 29. 


(a 09) Spelm. 


40 


| (100) Spelm. Gloff. tit. Campus. 

(101) The tournaments were probably ingrafe bs the Barbarians « on 
the amphitheatrical amuſements of the Romans. 

(102) A ſoldier (ſays Matthew Paris) who had paſſed his life in the 
murther of the innocent, in rapine and in tournaments. . Matt. Paris 218. 

(103) You may find'a full account in the above hiſtorian of the uncom- 
mon ſtrength and valour of Godfrey of Bulloign and Robert the Norman. 
M. Paris 36. And the acts of Richard I. Id. 170 and cough 

(104) Gieruſalemme, Cant. 20. 

- (05) In an. 1178, Henry the ſon of Henry II. held tournaments in 
France with running at the ring an was OG the victor. M. Paris 
176. Id, %. 131 2s 

When the barons were in poltellon of the city of London * king 
John, they amuſed themſelves with a tournament. Id. 265. 
 « (106) The Miſchianza was a feſtival held at Philadelphia in the 1 
15778, and is pretty accurately n in the Diſſertation. J 

(105) Rapin. 

(108) The ſtrange deciſions of the ſeveral 3 juries anther the direction of 
Hale, upon the trials of the reputed witches in the laſt century, are well 
known; as is the more equitable determination of a Buckinghamſhire jury 
in the preſent, in the Caſe of ſome of the inhabitants of Tri mg in Hertford: 
Hire 300 1 | | 

RE hs . des L. 29020 


is Bu Salio TLRs are nientioned;;i in the 8 Diflertation ! in terms 
of reſpect, as inſtitutions of a more reaſonable and equitable contexture 
than the various Barbarian codes of that dark and ſuperſtitious age; I 
may perhaps be forgiven in my attempt to diſpel the almoſt inpenetrable 
darkneſs which has obſcured their original. hy 
The preſident, Monteſquieu, has aſſumed, « that 2 5 2 of the an- 
« cient Germans were ſurrounded with a ſmall incloſure,” and he refers 
us to Tacitus. © Vicos locant, non in noſtrum morem connexis & cohe- 
| | | I . rentibus 
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. < rentibus,dificiisz ſuam quiſque domum ſpatio circumdat.“ The in- 

terpretation of which ſeems to be this: The houſes of their towns are 
not connected like ours in a continued range of buildings; but are all ſur- 
rounded with a void ſpace.” By this conſtruction we make the Hiſtorian 
conſiſtent with himſelf, - and with Cæſar, when they aſſert that the Germans 
had no incloſures, boundaries, or land-marks : Neque quiſquam agri 
modum certum, aut fines proprios habet. (Cæſar. de bello Gal. Com.) 
I ſhall not attempt to follow the Preſident in his attempt to prove, that this 
fancied incloſure deſcended to the ſons alone ; but ſhall confine myſelf to 
the conſideration of his laſt aſſertion, that it received its appellation of 
the Salic land, or the land of the houſe, from Sala, that ſignified an houſe. 
The word Sala it is preſumed is of Teutonic origin, but it is in vain that 
we ſearch for it in any of the Teutonic languages; Hus was the common 
term for an houſe in the Gothic, the Cimbric, and the Anglo-Saxon ; Sala, 
It is true, may be diſcovered in the gloſſaries of the barbarous Latin; but 
its proper ſignification was an Hall; it was derived from the Gothic Alhs, 
the Cimbric Hal and Holl, the Franco-Theotiſcan Sal, and the Saxon 
Healle; the Engliſh Hall is derived immediately from the Saxon; from Sal 
the Franks formed the Latin Sala, the French form Salle, _ Italians 
Sala, and the modern Britiſh Saloon. 

The primitive ſignification of Alhs, Sal, and Hcallc, was iche court of 
the prince, or the edifice in which the popular aſſemblies were convened ; 
when the feudal lord was inveſted with the judicial power, the term was 
applied to the largeſt and principal apartment of his manſion, . where the 
deciſions of juſtice were pronounced, and the rights of hoſpitality main- 
tained. = 
But antecedent to the departure of the Franks from Germany (and the 
| Salic law originated before that period) the conſtitution of the feuds was 

unknown, the houſes of the noble and the brave were conſtructed with 
mud and ruſhes ; they were deficient in every conveniency, and cannot be 
ſuppoſed to have contained a variety of rooms with ſeparate denominations 


and diſtinct offices. | 
L | | Hence 
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Hence it follows, that Sal or Sala was never applied by the Franks 
to any diſtin& part of the houſe of a private indrvidual, till after the 
introduction of the feuds; much leſs was it extended by the rhetorical 

figure of a ſimple and illiterate nation to the houſe itſelf, | 

I the Salic law had really been derived from Sala, 5 muſt have been 
confined to thoſe peculiar conſtitutions which reſpected the land and houſe 
from whenee it received its denomination, But this is not ſo much as ſur- 
miſedz the Salic code comprehended a vaſt variety of articles, it was re- 
ceived by the Franks together with the Ripuarian ; and may be fairly 
conſidered: as a written collection of the cuſtoms of the Salii, as the latter 
was of thoſe of the Ripuarii. . | 

Nor is it neceſſary to recur to theſe ſubtle refinements for the. reaſon of | 
the female incapacity in the ſucceſſion to the crown of France; it is given 
us by the Preſident bimſelf, and is as fatisfaftory as it is ingenious. 
„ Women (ſays he) ſucceeded neither to. the Empire nor to France, becauſe 
« at, the eſtabliſhment of thoſe monarchies, they were incapable of ſue- 
e ceeding to fiefs; whereas in monarchies that were founded after the 
« eſtabliſhment of the perpetuity of the fiefs (as by the Normans in 
« England) the heir-female was permitted to ſucceed (a).“ | 

Hickes is of opinion that the Salic laws, in general, received their de- 
nomination from the courts of the kings and princes in which they were 


made; or rather (I preſume) collected: but in this ſenſe the Theodoſian 


code and the book of the fiefs might with equal propriety receive a ſimilar 


appellation (b). 


Nothing perhaps & 1 more puzzling in the peruſal of feudal antiquities, 
than the diſtinction between the Lord of the Beneficiary, and the Governor 
of the Allodial Tenants. The chiefs of the counties, ſhires, and pro- 
vinces, in particular, have been differently deſcribed in different ages and 
Kingdoms; infomuch that it is almoſt impoſſible to diſcover the ſame judi- 
cial officer diſguiſed under a variety of terms, Cimbric, Francic, Saxon, 


(a) L'Eſpr. 10 L. 31. 32. 23 Hickes Theſ. v. 1. . 1. f. 97. 


| tad | 


Latin Gelben French, and Eng 1 Nall end 49. grace him 


| however through all his changes. "SR. 54 4 Cadel 


When the Franks kad eſtabliſhed thirb(elorscin'Gaul, they appointed a 


fupreme govertive in every province, with: avthorizy) Owen all, whether 


Franks or Romans, who were unconnected by the feudal tyr; whom. they digs 
nified with the tiffe of Graff, a name in their language. jinpnuting wildem: 
this in the barbarous Latin of the times wa /repdeftd: Grafie'y but yas 
afterwards changed, when the Franks had laid aſide their Fimiuye dialect, 
and had formed the modern Frenck dpeꝶ the. rain of the Lig: che Gy 
aſſumed the appellation of Comes, which had been. apprapriatet in che lower 


empire to a ſtation of the firſt importance; it was melted however into the 


vernacular term Count, which has extended . itſelf. modi Spainy. Italy, and 
Britain, and even into Greece'z where ee e ia 
an officer of great dignity. sb. J. 
The Saxons, when they divided their acquiſitions ir Rilzaio-int bis, 
appointed a governor in each, whom they called Gerefa, a term of the 
ſame import with Graff; his authority was confined in like manner to the 
Socmen or Freemen. It is probable that his title of Eorl was introduced 
by the Danes at a very early period; it ſeems to be a corruption of the 
Cimbric Jarl, and became tle uſaal appellation of the Gerefa under the 
| Dano-Saxon government. As for Ealdorman it was a general name im- 


porting veneration and eſteem, as the Roman ſenators were ſtiled Patres, EET 


the Saxon Eorls were conſidered as Ealdormen, non propter ætatem (ſays 
the law) ſed propter ſapientiam & dignitatem. But when the Normans 
had ſubverted the ancient conſtitution of the kingdom, the ſhires aſſumed 
the form of fiefs, in imitation of a ſimilar revolution in France: the Zorts 


became feudal tenants, they received the name of the Counts, they aſſerted. 


their prerogatives, and ſubmitted to their ſervices. 

The name of Count however expired with the uſe of the Norman dialect, 
the ancient title of Eorl was reſumed (with the alteration of a ſingle 
letter) and continues as an honorary diſtinction, though the military ſer- 
vices have been long ſince obſolete, and the civil juriſdiction conſigned 


to 


| 5 #3 
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Perhaps it is unneceſſary to add that Grave, derives Os from 
the Francic Graff, continues to be _ e. of a Count chroughout 
ee eee e ene om od, ente H „ ing 
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